partly responsible for its drafting, will supply this need of the profession. 3 I concluded, therefore, that I should attempt rather some appraisal of the Act against the general background of procedural reform in this country and England. I realize even here the danger of criticism which may not be justified in view of local conditions of which I am not informed. What may have been a wholly justifiable compromise in view of political or other difficulties may strike an outsider, not familiar with the campaign strategy, as unfortunate. The published history of the legislative movement is unfortunately all too brief. We are told that at least four different drafts were prepared. 4 Two of the earlier ones have been available s as well as the report of the discussion before the state bar association. 6 All of this, however, leaves much to be desired in any attempt to learn the complete story. One wonders, for example, why the quite satisfactory and simple provisions for the declaratory judgment, now so thoroughly established as a desirable procedural device, were omitted from the statute apparently at the last moment. 7 But after all it may be worth while to consider the Act apart from the necessities of the moment attending its passage and in the light of its long-time value. It should be said at once that the Act contains many and most valuable procedural improvements. Thus the liberal provisions for joinder of actions, including joinder of parties and of causes of actions and the pleading of counterclaims, which provide for practically unlimited joinder within the bounds of trial convenience, are as enlightened as any in the country and compare favorably with the English rules. The sections providing for waiver of jury trial by failure to make claim therefor, for summary judg-ments, 8 and for examination of parties and discovery of documents before trial are admirable, as are the more liberal rules regarding service of process and the speeding up of the time for returning process and securing review and the system of control and of restriction of the granting of continuances. The various steps taken towards simplification of appellate practice-referred to hereinafter more at length-are, if not revolutionary, at least steps in the right direction. So is also the grant of certain, although unfortunately incomplete, rule-making authority to the Illinois Supreme Court. Making all due allowances, however, for substantial gains, one cannot avoid regret that an act in many ways so extensive in character and so upsetting to the present settled habits of bench and bar did not go still further to establish an outstanding system of practice. Members of the profession will now find that they must adjust themselves to an essentially new procedure. There would have been no additional hardship in going the complete distance in the way of reform.
A major difficulty, it is feared, will be found in the gingerliness, not to say timidity, with which the draftsmen have approached the fundamental question of the abolition of forms of action and the union of law and equity. In their basic enactment they seem to say that only the nomenclature of the forms of actions is dispensed with, while separate procedures in law and equity are to be maintained. On the other hand, provisions later for free joinder of all sorts of claims and for the shifting of actions from one docket to another are at war with such a purpose. The conflict in point of view contains seeds of much trouble. One can hope that the Illinois judiciary will ignore the blind provisions as to the abolition of forms and will achieve a simplified procedure through whole-hearted application of the joinder rules. Unfortunately experience elsewhere teaches us that the weight of past practice and precedents usually holds the courts back from giving early and complete effect to practice reforms. The announced rules ought to be the ideal, abreast if not ahead of the actual experience. In the present instance, however, a bold judiciary must be relied on to go further than do the legislators. 8 The provisions for summary judgment (sections 57, 102), good as far as they go, are still overrestricted in the kinds of actions to which they apply, in the lack of definite authority to the court to decide questions of law on the summary proceedings, and in the lack of authority to grant such judgments to defendants. See Finch, Summary Judgment Procedure, ig Am. Bar Ass'n. Jour. 504 (1933); Clark and Samenow, The Summary Judgment, 38 Yale L. Jour. 423 (1929) . The motion to dismiss by the defendant on affidavit showing release, Statute of Frauds, etc. of C. P. A., § 48, is taken from New York practice and is also desirable, though apparently defendants rarely seek summary action.
In this connection the thoroughgoing statements of the original New York Code of 1848, the model for the practice in a majority of states, should be compared with the new Illinois provisions. That Code, as drafted by David Dudley Field and his associates, provided:
The distinction between actions at law and suits in equity, and the forms of all such actions ahd suits heretofore existing, are abolished; and there shall be in the state, hereafter, but one form of action for the enforcement or protection of private rights and the redress or prevention of private wrongs, which shall be denominated a civil action.9
Whereas Section 31 of the Illinois Act states that: Neither the names heretofore used to distinguish the different ordinary actions at law, nor any formal requisites heretofore appertaining to the manner of pleading in such sections respectively, shall hereafter be deemed necessary or appropriate, and there shall be no distinctions respecting the manner of pleading between such actions at law and suits in equity, other than those specified in this Act and the rules adopted pursuant thereto; but this section shall not be deemed to effect in any way the substantial averments of fact necessary to state any cause of action either at law or in equity.
In the first statute the announced purpose is to blot out the distinctions between the actions and achieve one single form; in the second it is only to dispense with the necessity of names and formal requisites, but with the vitally important exception that separate actions at law and suits in equity exist and only the distinction in the manner of pleading is abolished.
Moreover in Section 44 (2) of the Act there is a reference to "the law docket" and "the equity docket" and provision is made for transferring an action from one to the other, although in Rule 13 (Section 107) the clerk is directed to maintain apparently a single trial court docket upon which appear all the cases. Section i makes the Act applicable, with certain specified exceptions, to "all civil proceedings, both at law and in equity," while Section 9 (3) revivifies that grand old anachronism, "actions for injunctions to stay proceedings at law" which, appropriately, "shall be brought in the county in which the proceedings at law are had."' 0 On the other hand, Section 38 and Section 44 (i) of the Act provide for the filing of all counterclaims, including recoupments and cross-bills in equity; while the latter section also authorizes the joining of "any causes of action, whether legal or equitable or both," and provides that legal and equitable issues may be tried together where no jury is employed. Section 43 provides for the filing of claims or defenses in the alternative and includes a reference to equitable defenses." It seems clear that in these sections it is expected that equitable and legal claims and defenses shall be considered in the same action and apparently in the same cause of action2 and, where a jury is waived, shall be tried together. When these provisions are coupled with that in Section 64 for automatic waiver of trial by jury upon failure to make seasonable claim therefor, a fairly complete amalgamation may be obtained if the separate law and equity dockets can be conveniently forgotten or subordinated to the purpose of achieving unity.
Amalgamation of law and equity and abolition of forms of action is often objected to on the grounds that legal and equitable remedies are inherently different and that our law of rights grew out of our law of remedies. This is true but not particularly apt or pertinent to the problem how to get the issues in our modern cases most quickly and effectively before the court. The daily grist of a trial court is composed largely of contract and negligence cases wherein it little boots anyone to puzzle over the ancient distinctions among debt, covenant, account and assumpsit, general and special, or between trespass and case. In the more involved cases concerning our complex commercial life involving corporations and business trusts, debenture bonds and trust receipts, receiverships and reorganizations, and new and unprecedented state and federal legislation, there is little occasion, at the issue-formulating stage of the case, to go back on historical excursions. Moreover where a judge is sitting without a jury, as he does more and more when dockets become crowded and jury waiver automatic, it is not going to help him much in deciding whether or not to issue or continue an injunction to recall that once on a time there was an historic struggle between Coke and Ellsmere in which equity triumphed. It is true that occasionally at the trial such historical study may be apt and pertinent; but it should be made only when it is of actual importance. So the difference in form of trial between equity and law, so much emphasized by our pleading pundits, may at times engage the court's attention and call for a real determination after a claim for jury trial is actually made. There is no occasion to consider this or others of these historical difficulties as forming iron limitations within which the pleadings must be held for fear of the occasional case which at trial may 11 Subsection 4 of § 43, in requiring the affirmative pleading of various defenses including fraud, makes no express distinction between equitable and legal defenses. present the question. Too much fear has been expressed of dangers which in most cases will not arise at all and which can be met and disposed of without difficulty when they do arise. Thus the remote danger that a possible litigant may at some time be deprived of his jury trial right by a failure of the court to perceive some of the historical connotations of his case is too unsubstantial a basis to justify ancient formalism in pleading in all cases.
One must admit that the treatment of the.union of law and equity in the state of its origin has not been designed to make the system seem attractive elsewhere. But it cannot be too strongly emphasized that it was not the system but the resistance to it which has led to the unfortunate situation in New York. In the classic phrase of Chief Justice Winslow of Wisconsin: "The cold, not to say inhuman, treatment which the infant code received from the New York judges is matter of history. They had been bred under the common-law rules of pleading and taught to regard that system as the perfection of logic, and they viewed with suspicion a -system which was heralded as so simple that every man would be able to draw his own pleadings. They proceeded by construction to impart into the code rules and distinctions from the common-law system to such an extent that in a few years they had practically so changed it that it could hardly be recognized by its creators."' 3 Even within comparatively recent years the Appellate Division of the First Department in New York City has been dismissing cases because brought, as the court thought, by mistake, either "at law" or "in equity," when the dismissal meant only beginning the case over again in the same way in the same court. 14 But for many years the Appellate Division courts of at least three of the four New York departments had arrived at a sensible and workable interpretation of the Code, and this now seems to be the case in the First Department also under the leadership of the present able presiding judge, whose understanding attitude towards -procedural matters makes his influence (1925) from the second department. most potent for efficient court administration.Y-Meanwhile in many, and apparently most, of the code states, including those as widely separated as Connecticut and California, a simple and effective system has been worked out where the pleading stage of trial is not controlled by the ancient separation of law and equity. 6 Often where the amount of litigation warrants it a mere division of trial calendars into jury cases and court or jury-waived cases is a business-like means of classification preparatory to assignment for trial; but no other or different distinction is necessary or should be made.
Any attempt to preserve the ancient distinctions is therefore an efficient trouble-maker rendering the procedure uncertain, and, where really enforced, leading to anomalous results in the dismissal of cases, disgraceful to any system which purports to administer justice. 7 It may be hoped, therefore, that the Illinois judges will seize on the opportunity afforded by the joinder provisions, referred to above, to avoid such a result.
The hesitation shown by the legislators in approaching this vital problem goes back to the Original Draft of the Bar Association, where these provisions, though somewhat different in wording and arrangement, contained substantially the final limitations.' 8 Another guarded change of similar import was, however, subjected to restrictions only while the drafts were under consideration. The Original Draft in Section 24 contained the provision, taken from code practice, that actions "may be brought in the ( saying that where a jury is present the better practice is to submit all issues to it, the court upon their findings to grant the proper relief). Where, however, the parties are definitely at odds as to whether a trial by jury may be had as of right, the court must decide the question looking to the nature of the issues and the historical mode of trial. ( "legal" question as to whether complainant might collect interest on an overdue mortgage debt not within the jurisdiction of chancery).
is Section 33 of the Original Draft provided: "No distinctions of form need be observed between the different ordinary actions at law, and there shall be no further distinctions of form between actions at law and suits in equity than those indicated in this act and the rules adopted pursuant thereto." A final paragraph of the same section contained the substance of what is now Section 44 (2) providing for the transfer of actions between "law docket" and "equity docket." In fact the wording of the Act here is more general than that of the Draft. The latter name of the real party in interest," and, to avoid all question, there was added "or in the name of the holder of the legal title to the right asserted or in the names of both." This explicit statement avoided the difficulty experienced in some of the early code cases, where the courts, misled by the word "real," held that only a beneficial owner might sue and thus refused recovery to an assignee for collection only. The true construction, however, that no change in fundamental rights was intended by the code reform and that anyone having a recognized jural right might sue 19 has long been generally established and was affirmed in this provision. But it was omitted by the Bill before the legislature, which contained only the former law that the assignee and owner of a non-negotiable chose in action may sue in his own name, and this was later amended to include the former statutory requirement in full 2° so that such a plaintiff "shall in his pleading on oath, allege that he is the actual bona fide owner thereof, and set forth how and when he acquired title."
' " Thus is reenacted the harsh Illinois rule that an assignee for collection only cannot sue.
2 2 There seems no reason why the simple and convenient business practice of transferring claims merely for the purpose of collection should be objected to, or why the courts should be placed in the position of aiding a defendant in making a highly technical defense. The Original Draft was much to be preferred.2 3 An advantage claimed for the new Practice Act is that it does away with "blind pleadings."24 This apparently is to be achieved under various sections requiring the pleadings to be specific, notably, Section 40, which also does away with the general issue. Carrying out this plan Section 35, authorizes the transfer of "any action or counterclaim in equity" on the "law docket" and of "any action or counterclaim at law" on the "chancery docket," while the former permits the transfer of "any cause of action or counterclaim." The Bill and the Act are identical. For a protest made by a member of the bar against even a limited change, see Illinois State Bar Ass'n Rep. 1932, 321. But protests from the bar as to changes in established practice must unfortunately always be expected. like the original New York Code, provides that a party by verifying his own pleadings may force all later pleading to be supported by oath. One may perhaps doubt whether the purpose in mind has been achieved in the Act and further how desirable it in fact is. It may be recalled that the first fruit of the agitation for pleading reform in England was the adoption of the Hilary Rules of 1834. The man primarily charged with the drafting of these rules was quite naturally that pleading master, Stephen, whose crime it was that he made common law pleading seem simple and attractive. His view of reform was to have more, much more, and stricter pleading. Hence the Hilary Rules limited very greatly the effect of the general issue and called for precise and specific allegations and denials. At no time in the history of our law has pleading been as technical or as difficult or destructive of the rights of innocent litigants as in the decade or two after these rules were adopted and before changes going in the opposite direction were made. Professor Holdsworth in a notable article has pointed out some of the results upon our law in bringing alive old technicalities and in turning the current of even substantive law into ancient and arbitrary channels.
2 -We are not likely to repeat that experience for the reason that we, unlike Baron Parke and his colleagues, lack the courage of our convictions so that we will not penalize a pleader by the only effective sanction there is for such rules, namely, loss of the case. Such a harsh penalty for ignorance, carelessness or, perhaps more often, justifiable uncertainty is properly abhorrent to our sense of justice. At most we may occasionally-very occasionally-attempt to apply the ineffective punishment of taxing extra costs,2 6 but generally we shall only spend time and energy in a profitless endeavor to perfect the written record, or to exhort the parties to do so, while they successively, though not concurrently, resist our efforts.
The fact of the matter is that such an attitude represents an attempt to assign to the formal pleadings a role they are actually not fitted to fill. It is true that the code ideal was to "plead the facts," but in experience this was the least successful part of the code reform. reveal their entire stories until the time comes when such revelation is necessary and worthwhile. That in the usual case is at the actual trial or, when the modern procedural short cuts of summary judgment, examination, and discovery are used, it is at the affidavit or examination stage of the proceedings.2 8 At these times the whole case will be brought out because here failure of a party to disclose is followed by loss of the case. The pleadings in reality are only the more or less. standardized and formal statements which define broadly the ultimate boundaries of the litigation. They are important and helpful in so doing, for they permit of early sorting and classification of types of cases preparatory to disposing of them quickly and efficiently. Here in fact is probably the greatest opportunity for advance in effective law administration-increased use of sorting techniques looking to more effective case disposition. The summary judgment and the other new devices are first steps which should be followed by careful study and test of others. The pleadings in addition provide the formal basis for the ultimate judgment and thus define the limits of its later application both on appeal and as res judicata. They are important, but they are not the evidence or the proof of the case and efforts to make them a substitute therefor seem doomed to futility. Generally in this country, therefore, the attempts to do away with the use of the common counts in the complaint, or to dispense with the general denial or to make the verification of pleadings of any real significance in the case have not succeeded.
Hence while admonition to pleaders to set forth their facts precisely may be not out of place in a code as counsels of ideals to be followed and as aids to making the pleadings more effective for their actual purposes, yet time-tried and effective short cuts such as the common counts and the general denial should not be frowned upon. Nor should the courts be commanded to waste much effort in polishing up the formal allegations. Rather should they be encouraged to devote their attention to the application of the modern substitutes for the time-consuming trial, and to extend the usefulness of the summary judgment and other like devices.
The explicit direction in the Act that certain named defenses, such as payment, release, fraud, and the like, must be affirmatively pleaded sensibly carries out this view and removes the manner of raising these issues from the uncertainty which often surrounds them in code practice. 28 See supra, note 8. 29 C. P. A. § 43. The catch-all phases at the end, referring to defenses "which by other affirmative matter seeks to avoid the legal effect of or defeat" the plaintiff's case (a perfect circle-affirmative defenses must be pleaded as affirmative defenses) and defenses "likely to take the opposite party by surprise" are not illuminating; though perhaps some generality is called for here to give the court scope to apply the rule to analogous cases.
Other desirable pleading changes incorporated in the Act cannot be discussed in detail. They include clear provisions as to the office and effect of the prayer for relief;30 authority for pleading in the alternative; 3 ' for pleading together defenses to the jurisdiction, in abatement and in bar;32 and for entering split judgments for or against various of the parties;33 and, with respect to amendments, the continuance and extension of the Act of 1929, which did away with an unusually illiberal earlier rule restricting their grant. 34 The provision abolishing demurrers is in line with modern reform, but it is doubtful if the purpose is achieved by merely substituting a motion therefor. The English practice of the "objection in law," which is heard before the trial only when the court concludes that a decision upon it will substantially dispose of the whole action, 3S is preferable since it does away with the dilatory results of an extra stage of argument and ruling, not determinative of the case. The motion unfortunately does not avoid this chief objection to the demurrer.
On matters of appellate review, the Act is limited to improving the mechanics of review and does not introduce any innovations beyond the usual rules of most states. In fact the improvements here adopted should have been made before as they correct technicalities which were needlessly encumbering Illinois appellate procedure.
With respect to the jurisdiction or scope of appellate review no change is made. As to cases which go from the appellate court to the Supreme Court, the former by issuing a certificate of importance may still certify questions to the highest court, while that court may order the intermediate appellate tribunal to send a cause to it for review by "leave to appeal," equivalent, except for the name, to the former certiorari.
36
The primary change in method is to substitute a broader appeal for the 30 § 34, providing that the prayer for relief does not limit the relief, except in cases of default, thereby avoiding a pitfall of many codes which limit the relief ambiguously to the case where the defendant has not answered. Clark, Code Pleading (1928), 179-187. The Illinois section also makes provision designed to protect a party against prejudice by reason of surprise on claims for other relief.
3 § § 34 and 43 (2); also § § 23, 24 as to joining parties in the alternative.
§ 43 (3).
33 § So . This is usual under code practice, but this statute contains special provisions avoiding the discharge of a joint contractor by a judgment against his co-contractor. former methods of review, notably the appeal and the writ of error. 37 It has been unfortunate that these two methods, largely overlapping but the exactlimitsof whichhave not been wholly dear, 3 5 should have existed to the confusion of bench and bar, and the attempted simplification is most desirable. Unfortunately since certain specific actions are not changed by the Act, there may still be cases where the older forms of review must be employed, and there is even a possible constitutional question whether writ of error can be abolished or its identity changed or lost. 3 9 It is to be hoped, however, that these difficulties can be met in such way as not to limit the real reform intended.
Another important step has been taken in connection with the record on appeal. Formerly the preparation of the record was a serious and difficult if not disastrous matter for appellants. A sharp distinction was recognized between the record proper (the old common law record) and the transcript of proceedings in the trial itself, usually called a "certificate of evidence" in equity and a "bill of exceptions" in common law proceedings. It was often not clear when a paper should be in the record and when in the transcript, but if counsel made a mistake, the document was not regarded as before the court even though it appeared in some other place in the appeal record. 4° All distinctions between parts of the record are now abolished and all documents before the court on appeal may hereafter be considered by the court for all purposes.
4 ' Important practical changes have been made with reference to findings of fact. Heretofore the statute has required the Appellate Court, where it finds any facts different from those found by the trial court, to make a formal recital in its final order of the facts found. Now it is also stated that this court's final order shall not be reversed by the Supreme Court 37 Illinois C. P. A. § 74 et seq. 38 The distinctions which have existed between the appeal and the writ of error are summarized in Dodd and Edmunds, Illinois Appellate Procedure (1929) , § I8o. The appeal was in many ways a simpler and more flexible proceeding which must be promptly taken and bond given; while the writ was a new action brought by parties perhaps not of record and without giving bond, any time within two years. The new plan is an attempt to unite the advantages of each with a much shorter period than the old writ-ninety days-but subject to some extension by the court for cause. C. P. A. § 76. The time allowed for appeal still seems substantial, if not excessive. for failure to recite such facts if they sufficiently appear in the opinion or in the order or from an examination of the two. 4 ' Thus is avoided a reversal for this technical mistake not affecting substantive rights. It is further provided that in cases tried without a jury no special findings of fact by the trial court are necessary to support the judgment or decree. 43 This is particularly valuable as changing the rule previously applied in chancery cases that the decree must recite every fact necessary to support it, a rule placing the burden of supporting the decree upon the court making it, and hence upon the successful party, whereas the burden of making the record on review ought to be on the person launching the attack.
In general, however, no change has been made in the power of the appellate tribunals to review facts. This means, as heretofore, that the Appellate Courts have broad powers to review facts, limfied somewhat in jury cases, and that the Supreme Court has like powers in all chancery cases and in cases coming to it directly but not in cases coming from the Appellate Courts. 44 The matter of the extent of the review of facts is a troublesome one in appellate procedure generally, but in view of the general scope of the new Act it is not surprising that no change was attempted. Moreover, the attitude expressed in the Act against a complete amalgamation of law and equity indicated that the old chancery review would be preserved. This is unfortunate. There seems no reason, except the historical one which should no longer be determinative, why review of jury-waived cases and review of chancery cases should differ. Not only is the resulting confusion unnecessary, but such a distinction has unfortunate results beyond the appellate courts in tending to induce the trial courts to enforce the division even back at the stage of pleading and before it is clear that there will be a trial, much less an appeal. The rule adopted in many, though not all, the code states, of a chancery review limited just as is a legal review, seems preferable. the two concepts; and appellate practice is confused and uncertain because the reviewing court seems often to take jurisdiction or not, as it chooses, and only rationalizes the result by applying the label of law or fact as it needs. 46 On the other hand, even without constitutional limitations on review of facts, all courts of review properly wish to avoid the regular examination of testimony taken below. The trier of facts who has *observed the witnesses can decide such questions better than the appellate tribunal, and the sheer drudgery facing the latter courts to no good purpose is persuasive agreement for some limitation. But a more realistic formulation of the test should be made, unless, indeed, we are prepared to adopt the English system where the appeal is a rehearing and not a search for error. Much is to be said for this plan which, in the first instance, at least as applied to the English Court of Appeals, 47 calls for an examination of the entire case below with additional testimony if necessary with the objective of entering whatever judgment the case requires.48 Along with this should go, however, the simple English system of not having the formal and formidable printed record, but of furnishing the appellate court with special copies of all documents together with the trial judge's notes of the evidence (and more rarely a transcript of the evidence).49 Such simplicity is most desirable; it may be prevented by appeal fees from fostering improper appeals. It seems, however
, not yet at least in line with American conceptions of review. Two provisions of the new Act do, however, look somewhat in the direction of the English position and may well be watched with much interest. One is the authority to the reviewing court to "give any judgment and make any order which ought to have been given or made. ' ' s° The other is the power to grant amendments and receive further testimony in the reviewing court.
5 ' This power has been granted in a few American jurisdictions and, while usually sparingly exercised as yet, may be the means of avoiding an unfortunate and unnecessary further trial of a case.5 2 In the outstanding authority on Illinois appellate procedure, the authoritative volume by Messrs. Dodd and Edmunds, is a fine plea for a complete study of appellate review in that state with a view to extensive reform. 3 It is obvious that the plan of the draftsmen of the Act has been more modest, and that more extensive reform must be postponed, while the technical defects are being corrected by the Act. Moreover, though the general problem is troubling many American states and some have tried revamping of their systems, yet study and solution are still mainly in the future. 5 4 We may hope for much more expert advice on these matters, in the future, but pending this the more limited objective of the Illinois Act is understandable and justifiable.
In general summary one may say that the new Act, because of its specific reforms and because of the possibilities for flexible construction and enlightened application which it affords, deserves the support of Illinois bench and bar. It corrects many specific defects and blemishes of Illinois practice, and in some of its provisions, notably those on joinder of actions, it offers means of achieving an unusually advanced system of civil procedure.
s, C. P. A. § 92(a)-(d). The testimony may be received "where evidence has been erroneously excluded or where there has been an omission of proof at the trial of some facts, which, under the circumstances of the case, may subsequently be proved without involving any question for a jury and without substantial injustice to either party. 
